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S 1 PER CURIAM ~ .~
' Zaquan Hudson (Hudson) -

3 . of :;h_g_ i. -N’ew_,‘-.':JerS‘ey ranSlt Pollce

Department : (NJ'I‘PD o
department) whlch upheld the termlnatlon of hlS employment for

_;,._;'A_conduct __unbecomlng 'a: -pollce offlcer and use of

;bevarages;or,drugsfﬁWezreverseJ

:_.‘_-.“:_A"(ECPO) 1nformed the NJTPD :'that Hudson s urlne sample‘had tested A

_result of -k hlS v:.olatlon of the s NJT Drug :"and ._-Alcohol POlle '

uspe s;on -was '. J_n ‘_ accordance _ w:.th

\ttorney General's Law Enforcem tlbiﬁngesting.Eo:;cé

he dEClSlOH to termlnate" hlS _employment.

appeals from a flnal determlnatloni“;“ e

ln?oxlcat%nq.7ﬁgzifff

.Among other thlngs,f'}'f‘_' R

Hudson argued that he had been denled adxnlnlstratlve due process”

‘;'.",_because he waS;termlnated w:.thout a hearlng as ‘requ_n'.»r_e__d_ by
NJSA 2725151c
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szi;ze{ff'UWevlreversed thenﬁNJTPD*s Idecisionf~because 'Hudson-fhad.fnot

fié)fth

r&ﬁéeed ‘with

6. suspension -of six. or more days or te: m.l:nati..on-

In the OAL,

ifwrthln:forty flve days
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fibeen prov1ded w1th notlce of the proposed dlSClpllnary actlon7fffffff
Af[and the opportunlty for:a hearlng to contest the charges In re_feﬂ
fiLaquan Hudson,:No A~3646 06 (App DlV. Aug ., 2008) (Sllp op. f*lr

e - remanded the mattervto the agency so that‘;t couldf ;?on

gformal dlSClpllnary_actlon, w1th notlce to Hudsoni;;f}yj_ﬁ

Hudson pled not,;f;;fr

Hudson moved for dlsmlssal of the charges on::ff;fai-
f_the ground that the NJTPD falled to flle'a oomplalnt agalnst h1m " '
'-fter obtalnlng 1nformatlon _to SUppOft»zr];} .

.the charges, as requlred by N J S A 27 25 15 lc ﬁudsoniargngd‘ sf}rf



lthat whlle the NJTPD had recelved :Lnformatlon regardlng the

, of -hls drug screen ‘on - March 9, , 2007 hé

‘:August: 11 2008 NJ‘I‘PD opposed‘ the motlon. The ALJ denled the_-,_:.",

Sab_:Lna_ : Hudson (Sablna), _..-Hudson‘.s :w1fe,_ testlfled that at_."-"

the t;Lme of her husband s susPens:Lon, N she had been taklng a' g

23 Braz:.llan dlet supplement called "Emlgrace Slm, " whlch 1s also_', |

4. A-4259-0912



7;[1known,asa“Herbal Thln'" Sabina had ﬁurchased-this:substance:on _ﬁ?”

B t:the 1nternet Sablna stated that ;"Emlgrace Slm"; cbntained'"an:f*'”'

Tf;?d_nactlve 1ngredlent fenproporex She sald that she dld not have

Efléésfany more ephedrlne and started taklng her husband 'S phentermlne_.;-f?”

75"Emlgrace Slm” that she had been taklng

1t‘ampﬁetam1ne;ﬁf

flwould result 1n a p051t1ve test for amphetamlne.f_.fih”‘ E

_ekicologYJLaboratory_are:'

hromatography, mass _'pectrometry (GCMS) :test :

‘on51sts of "chemlcal treatment of the urlne sample

‘esult for amphetamlnes on the lnltlal test,iﬂowever,

,fsald that phentermlne would test pOSltlve for amphetamlnes on_‘ﬁ

dﬁfé??iéts VShe added that she may have mlstakenly glven Hudson the"ff“:

’=¢HARobert.oHav1er,A Ph D (Hav;er)‘°{a foren51c tox1cologlst at;::f;f[]:
New Jersey State' T0x1cology Laboratory,‘ testlfled thatj;fji??

'ad‘ tested p051t1ve for the '"Classd amphetamlne,i meth;ﬂt'“

;He‘Fsaid_-that:.Hudson's 1ngest10n sof' fenproporexdififffﬂf

'Hav1er explalned that urlne5hsamples}?submitted:5t0 the_{f;ffx
ubjected to two“screenlng tests,gnefaf;jmx

051t1ve result;on the screenlng tests would be conflrmed by a:f;”ﬁ'd

fThls.{testn“n;ffff

;Havmer,sald‘that‘ephedrlne,jwh;ch_;s”usedgas;a.decpnéésgaﬁ?ffat?sf-

emphedrlne:fé3zk'd-

Hﬁfwould not test p051t1ve on the second screenlng test He,also_;f;sft

Afthe flrst and second screenlng tests but would be ellmlnated on‘;f-.f

fﬁé3_fthe eqnfirmatory"GCMS test Hav1er further testlfled thatvj'

5 ST - 'A-4258-09T2



1 fonproporex would give positive results on the secondary

ZSCreenlngtest as "wéii':a;c; ::t:he-'G‘:C'MS.- o S
f{iéh‘éﬁ“: The ALJ 1ssued ‘an 1n1t1al de0151on on ﬁovember.18 2009
{?;;4_;dThe ALJ noted that Hav1er. had ‘testlfled that he:-couid not:

”'etermlne whether the levels of amphetamlnes found 1n Hudson 5 e

from fenproporex»;or from the_ 1ngestlon}iof

;amphetamlne or another amphetamlne produ01ng drug ‘The ALJ also .

znoted that the p051t1ve results on Hudson s drug screen could,:f

i?have,been caused by the 1ngest10n Of fenproporex rather than alz

hﬂjiﬁdﬂbanned substance._The ALJ found however,f-hat whlle Hudson and;h

}iSablna_Thad testlfled credlbly,A neithertiw1tness: had prov1ded‘fo

’:iilndlcatlng that Hudson‘fhad,};_' fact 1ngestedfﬂii'd?

'whgthelr testlmony"was i“merely congecture" 'and Ilt;‘pﬁ_f-

ALJ concluded ‘that the? ev1dence supported theff

.ffZ?-ilssued a flnal agency dec1s10n in the matter Kelly adopted the_d

Vuff1C1ent to rebut the?posltlve results from the laboratoryfjfffht"

On Apml 2, 2010 Joseph D Kelly, III (Kelly) of the NJTPD_,-’_'Y_'

’7féj_fALJ s determlnatlon that the NJTPD had served Hudson w1th the f"

6 e - A-4259-09T2



1 :5charges ‘Wlthln forty flve days after rece1v1ng 1nformatlon 'to |

h3fi27fsupport the charges,_as requlred by N, J S A m27 25- 15 lc. Kelly‘-_vu;vm

3];3 fialso determlned that the record supported the ALJ s flndlng that_"v

'15ﬁ4‘ﬂHudson s urlne sample had tested posrtlve for amphetamlnes,_and

‘};contalnlnglfenproporex;fby accrdent" was ‘___h,_h:f

fgwas insufflclent to "refute a p051t1ve laboratory test result "t,f

Kelly determlned that the charges had b

fftherefore ﬁupheld the 1term1natlon 'of Hudson s"employment for_*a'

bﬁheyerageleradrugs ThlS appeal followed

Hudson argues that

215hftest1mony that Sahlna mlght have -given Hudson a - dlet supplement“' I

”n sustalned Kelly'*fft
" conduct unbecomlng a. pollcef offlcer and ‘use . of 1htoxrcat;ngh;}]fh

?;) the NJTPD s; complalnt should beihpszi'

”:fidlsmlssed;because 1t was:not flled w1th1n the tlme prescrlbed byﬁfﬁfif'

jrev1ew_athe_

the court should_rev1ew the agency s deCLSlon'de novo,?ffffiih:
;;5) the:ALJ and the NJTPD erroneously 1nterpreted the burden of'jf [tffh

-ﬂproof on. two'-ev1dent1ary 1ssues, :6) there wasi.lnsufflclent_fj,~f‘

9ii?2_ﬂev1dence.ﬂto _support.ﬁthe flndlng that theﬁ_ﬁeqonuary_-testhfh5'

'f?23ifellmlnated ephedrlne as a posrtlve result and‘7);he;produced =

g oo T a-a259-09T2



sufficient evidence to - 'rebut the positive laboratory ‘test . -

20

23

-tdismiSSed=}beoauSe the

H\fN J. S A 27 25 15 lc. We do not agree

IR

-“fﬁ9d$¢h;ﬁérgués that hetpNJTPDFS; complalnt. should Ibeefﬁfﬂf

Qcomplalnt‘charglng hlm w1th conduct unbecomlng a pollce offlcer;ﬁﬂ;f;]t

’xand use:-of 1ntox1cat1ng;5drugs W1th1n the tlme prescrlbed byvffff' =

N J'S_A 27 25 15 1c‘prov1des that a person employed by theuffifj»'

s.a ::'pollce » offlcer_ shall not be _ dlSClpllned "unless a

H fecomplalnt oharglng a v1olatlon of {the department s] rules andi?fkfffdy

[ﬂregulatlons lSHflled noilater than the [forty flfth] day after.fﬁyifd

:fthe?;date zoh_ whlchdithe:'person flllng the complalnt; obtalnedeiiféuf

uﬁormet;on flle the; matter33up0n whlch;zthe

é:fallure_to comply w1th thls sectlon shall requlre a dlsmlssal of;t::”

“that On »".;Mé"feh‘ .f'.?9 2007 ?ché NITED ‘had

jconduct unbecomlng a. pollce offlcer and use of an 1ntox10atlngigfj7;5
drug That was the day the ECPO 1nformed the NJTPD that Hudson slf ”je

,urlne sample had tested p051t1ve for amphetamlnes._The NJTPD dldziet'-'v

not serve a ;formal. cpmp_l,a,lnt upon ,Hu,dson unt_l,l ,Au_gus_t;.ll, -;20..08{

 8 PR - B-4259-09T2

epartment falled to flle'fd formalgi;;{;-

"f] The statute -further pr0v1des Vthat j"[a]iif;inff

charges .agalnst Hudson:ffor‘;fji:*”



;_tAWhich ‘was ten ,days aafter.fwe issued 5bur,~0pinion. in {Hudson's

}-;g2;fappeal remandlng the matter to the agency for the 1nst1tutlon R

fij faof formal dlSClpllnary proceedlngs In re Laquan Hudson, supra,_l

'-f’:Hudson on March 9 2007_,{5'

In addltlon,‘Bober_lssued a letter to Hudson on Marchllz

e . "substantial ‘compliance doctrine" ' applies

;}statﬁte;ﬂestablishestQStfict-Eliﬁitations'feﬁ_fthe_ttime;fin'fﬁhich

17 % legal proceedlngs must?be_lnltlated D R Héttéﬁ{fihéQ*Vi"N.J;i

. '.}_4.'?5; 5f4'07.f iﬁ

wieen Characterized*as;'mandatory and jurlsdlctlonal d

.lffat 408 (c1t1ng Schalble Oll Co .V; N;J! Dept of Envtl Prot

.f-246 N J Super ;29 31 (App DlV ), certif:;den;ed, 126YN7J 387v32

‘Tﬁéé',7(199;>,;:'

: g ' o - A-4259-09T2

x‘;fsllp op ,at 2 3 Accordlng to Hudson, the NJTPD dld not flle theAE:fif_t

:fcomplalnt untll September 28, 2010, when 1t was submltted to thef}fifign’

chever, as ‘we, stated prev1ously,:§obef}issﬁedvaTletteffte_;ff¢fz
1nform1ng h m that he was suspendedsj;i

1ﬂbecause he had v1olated’the_NJT s pollcy on alcohol and:drug‘iﬂ{ﬂ;ﬂ

*:;nform;ng hlm thatfhe;wasﬁterm;pated forzthls.reaSOn. The B
argues that - Bebef}scifletterSE_ represent : substantlal_jﬁftﬁ"'

-compllance w1th the requlrements of N J S A 27 25 15 1c eiff}fye -



E-fl.:f{?lfThe'party that invekes ‘the deCtrihefmhst show: (1);laek:ef

:,ggh;pre3udlce to the those who would defend the clalm, (2) it “has - -

easonable explanatlon‘ or 1ts fallure

'VPLlarena, 156 N.J. J 296 305 (1998))

,fagalnstﬁofflcers 1n the:NJTPD Furthermore,

}“heicharges,

,ffor the charges, hlS susPen510n and termlnatlon

10 T o  A-4259-09T2

a@:eﬁtaken steps to comply w1th the Statute;i{j5:generaldcompiiégeé‘;1ﬂ,”=
%I-jinth the Statute S:;purpose;:‘(éf'fdhhd defendlng party hadd.;fhdrd

,m;reasehable notlce Of_the;clalm,-(S) thehparty has PlOVlded a:kﬁd{fﬂg
. o »ﬂnors££l°tlY compiifwitn;fff;fiﬁ

tatutory requlrements ‘id.:rarffﬂf (c1tlng Neqroniie. DR

We are satlsfled'that the NJTPD has establlshed grounds for_fii'_jf
ppllcatlon of the substantlal compllance doctrlne in thls‘case.ffffj{ff

 §3The reCord shows that_the department took steps to Comply‘w1thhef;;*“

_1nst1tut1ng dlSClpllnary actlons:d-fl‘f

the NJTPD reasonably:_f;;?
thebaSlS
Hudson nevertheless argues that he was prejudlced becausedﬂQ =

;2‘ fNJTPD delayed ln flllng' a formal complalnt. He .contends_{thatA~‘f

l;é .ﬁecause he was not afforded a tlmely hearlng on the charges;fiﬁ_ifl



there was a lack of recollection on his part and on the part of

Q}fenproporex.was-“merevconjecture.

'liAugust 2008

'1{27 25_15 1c

: his :Wife'=with regard to ‘his possible ‘mistaken ‘ingestion . of

fffenproporex According to.Hudson,_this iackrof recollection 1ed

_fthe ALJ to conclude that the testlmony that he may have 1ngested

.}fsuspended that day and lnformed that the p051t1ve drug test, tf -

j}result was the ba51s for the suspen510n In addltlon,_Hudsoncwas ?thf}':

{fterminated-on-March‘lz 2007,;becauseﬁof;the_pos;t;veﬁtestdoﬁ‘c”fﬁfff

f;the drug screenlng

':-fdﬁAlthough the NJTPD dld not serve 1t formal complalnt untll .ffﬂ -

ﬁMarch andbAprll of 2009, Hudson had the opportunlty to collect"ﬁgp]o'

;drug screen w1th1n days of 1ts occurrence. fWe sare ;therefore_

_"satlsfled_ that Hudson was not prejudlced because:fa fformal‘ffefff

,_[complalnt‘was not served w1th1n the tlme prescrlbed by N J S A :_ilﬂi

Next Hudson argues that the NJTPD is not av"state agency"d'f’ |
-funder N J S A 52 14B 2(a) and the NJTPD s Chlef of Pollce 1sc- B

idnot‘the "head of the agency" under N J S A 52 14B 2(d) Hudson _

11 L ~ 7 n-4259-0972

Hudson was on notlce as . of March 9, 2007, thatfhishffdﬁ

h_ample had tested p051t1ve for amphetamlnes HudsoﬁVwas ;st”:l'

and the hearlng on the charges was not held untll ?:£{:



__therefore contends that the NJTPD and 1ts Chlef of POllCE did .

fnot have statutory authorlty to adopt reject or ,modlfy the

,tALJ 5. 1n1t1al de01510n pursuant to N. J S A 52 14B 10(c)

Hj The.AdmlnlstratlveAProcedure Act‘(APA) N J S A 52:14B—l

qfto.~25, prov1des that when an admlnlstratlve agency refers a .

:ﬁh?i"contested.case"Ato.the‘OAL for an‘admlnlstratlve hearlng,'theh{ii_ful
'5;ALJ;shaiiicohdnct:the_hearincvand“thereaftertlssoe.anvdnrtial
J?declsion:with'reconﬁended‘flndlngs of‘factuand.concluslons'ofAf'_::
*hlilan- ﬁ J S‘A._52 14B 10( f; The APA further‘prov1des that -upon-‘;szl
p;frev1ew of‘the.record and any exceptlons-or.objectlons flled by;ﬁd

T;}fhe‘-partles,; the head of the ,agency ?"shall AadOpt,hvrejgétIJQ# ;fd E
:i;modrfy" the ALJ s dec151on. N J S A 52 14B lO(c) R |

"vgaihegterms:"State agency"3and "agency" are deflned 1n the_fffif

d'.ﬁeach of the pr1n01pa1 departments ;1n the_dpipfpf{'f:.'zl-

:'}f}executlve ‘branch | ‘of ‘‘the State -Government, -

i and foall boards,¢ lelSlons,; comm1551ons,_=tf
:JEfagen01es,;f_- departments,,jﬂj{. coun01ls,_,h_
ﬂ;gauthorltles,_offlces or offlcers w1th1n anyf[ﬁf*

- 2-guch - departmentsv now ex1stlng ‘or hereaftervfl_.
jeStabllshed and uthorlzed by ‘statute - to

‘make, . adopt promulgate-? rules;{’or”fj;“'. _

'AFﬁadjudlcatef; contested cases, B except “ithe - 0
ff}offlce of. the Governor : e

'f‘;{N J s A 52 14B 2(a) ji,iddidldr

ﬁIh . ddltlon,: the term g"head of the agency" "s deflned ,in
N J S A. 52 14B 2(d) to mean and 1nclude._"the, 1nd1v1dual or o

group of 1nd1v1duals constltutlng the hlghest authorlty w1th1n

12 . .+ n-4259-0972



'any »agenCy -authorized‘xor requlred by 1aw:,to render,fan :

21

ff;ggl

-5Branch

Efthlsy '

;gregulatl

'ﬂfof the Act' N J s a. 27 25 S(e)

fadjudlcatlon 1n a contested case." -
. Hudson argues ._t,hat, for purposes -‘of.';?éviewing Jth.éf ‘BLT's

}initial;fdeCision {in thlSz case/tfthejjmew_ Jersey Tran51t C

ffCorporatlon .(the NJTC) 1s the "Statef agency" and the'fNJTC 8 ;sz

,LBoard'okalrectors 15 the:"head of thezagency " We do not agree.:di_'
The NJTC was establlshed by the Publlc Transportatlon Act -
u7of 1979 (the Act), n J s A, 27 25-1 to_]§34: The NITC was 1.

_festabllshed as a body corporate and pOllth Wlthln the Executlve‘[}f'

fg:the. State Government-ﬂand _allocated w1th1n theA;:

;Department of Tran5portatlon N‘J S A. 27 25 4(a) The NJTC 1s

»Hgoverned by a seven—member board N J S A 27 25 4(b)

*Llreasonably 1nc;dent to the carrylng out of the objectlves of;i:}{'“'

:fprOVLSlon of publlc transportatlon serv1ces. N J S A 27 25 2

fThe 5NJTC :lS authorlzed to adopt, amend .and ;repeal =ruleS-zand RETE

‘EffIn 1989, the Act was amended by ‘f 1989 §4A291 Wthh wasA

'ﬂcodlfled as N J S A 27 25 15 l N J S A 27 25 15. l(a) statee

fthat the NJTPD is. establlshed in the. NJTC and 1t shallifbe

13 R ' © - . A-4259-09T2

.The NJTC has .the power tov "do‘fall acts necessary and,gii*"

t[ }u_ N J S A 27 25 S Those objectlves, 1nclude the‘ﬁ;yfh'-i

ons as 1t may deem necessary to effectuate the purposes_ﬂ;f'i”



 fe1‘ '"headed by a chlef of pollce ". ThiS_,Sfatﬁ?e:;fuﬁﬁhér,f??é?ides R

2 that the NJTC s

'*onllce department shall “have - pOllce:Raﬁd AR Y
{seourityjresponsibilities overgéllfloCatioﬁs:gfﬂ.]?j”

‘and services .owned, operated or. managed by v

he corporatlonf*and its subsmdlarles SThe ol
Axecutlve dlrectorfof the New Jersey Tran51t @”

orporatio gh - ‘ c ' S
he - New “Jer
: hall

CIN.IiS.AL 27:25-15.1.]

ﬁ%fﬁefébﬁéf t@ﬂﬁeppoéntaand :maloyﬁ-p@l;cezpﬁfecersfﬁééé?é%?iiy_55*3'"

'12Execut1ve 1feotot, actlng through the Chlef of Pollce of_the e;ffe*f

fngE]NJTPD to suepend or termlnate pOllCe offlcers who test posxtlve_;"

VﬁfS}ti7forv thej use of 1llegal drugs Among other thlngs, N J S A

:;;32 ;;27 25 15 1a 'states that, ,The_ members‘ of the {NJTPPJHF

14 e L Re4259-09T2



f?i_i__icomply' w1th all pollc1es establlshed tnr the .Attorney' General

V;Tﬂz_ﬂdncludlng rules and regulatlons,_dlrectlves, advlsory,op;nlons,_.:"'

~.;:3 fﬁand other guldellnes

‘ The Attorney General s Law Enforcement Drug Testlng Pollcy>fff :;f‘

iprovrdes, among other hlngs,_that when a sworn law enforcement{f:i}rti_

;ﬁ@ediéteiy:ﬁeuépendedjuandh‘ter@inated_nfroﬁhof}ﬁffe
idlSClpllnary actlon _t T}

‘rovrdes that the offlcer

,reftbhvihcédithat};wifh?Eegara’£b:théfappbiﬁfmént”bff*f

and dlSClpllnary actlons_?taken 1n regard tottf

| the NJTPD ’15 'a "State agency“ under : J S A,*:;@@;,_“;

:ej;f and the ;Executlve Dlrector of the ‘NJTC,::actlnghfﬁnfffj'

ﬁhofthrough' hefNJTP Chleffof POllce,:lS the~"head"'of7the agencyﬁj}ﬁVd

_d); fwe :therefore[ conclude'_j“'h

fffNJTPD 5 Chlef_of Pollce has the authorlty under N J S A 52 14B-f__ﬂfff‘

"{d) to rev1ew the ALJ s 1n1t1al dEClSlOH and render the flnalfﬂ“;ff='

,ECLSlon.ln_thiszcasefan¥:‘”"

S5 s T p-4259-09T2



'fjf2=ff  Hudson further argues that even 1f the NJTPD s Chlef of>@ f:f ‘

ctlng Chlef Kelly

"A@m;n;stratlvesd@egpfbceSs requires a fair hearing before - .-

' val;ld '_f:_ilyribiaséd

Carberrv,;;f”

”Vf 1989)

(Cltlnglwlthrow v Larkln, 421 U S

f”; 'd za 712, 723 24 (1975)_

lqi% then he or she

(c1t1ng Wlthrow, supra,t421 U S at 47 ;9§;3-

2d at 723 Rosko v”f?aqano, 466 F Supg

(NJLAD) ~fTh NJTC | Bober,

1f123 f*others were named as defendants 1n the complalnt actlon.r The_,ae

16 o ‘ 3 '-'__1\_-4259—9932

”fhas the»statutory authorlty to render the flnal agency deC151onf?il:”

lﬁ_thls-matter, that authorlty should not have been exer01sed_byf:.~*'57

gdeeisiohmaker “-jaIn _re  General -

Kelly and: .



riillplalntlffs alleged that _the NJTC, Bober, K811Y and the other_i_d

'2?2 fdefendants engaged in a :contlnulng pattern. and -practlcevfof_f':d"

.{7331fharassment dlsparate treatment dlscrlmlnatlon and retallatlon fg-;

:fﬁﬂp-}agalnst Afrlcan—Amerlcan 'and female employees 1n v1olatlon of_‘

3.f1dlscrlm1natlon and retallatlon ISR

practlce

"and termlnated because of hls race

,_u,r,ther_ : -’~a11-eges”

",{bfficé'bﬁjmaféh'é 2007,

':Captaln tested:_

,flwhereas,f

g : diecipllnedﬂ

.ffflred -p

if?lhllﬁfiifwep;note that fln 'the complalnt, plalntlff Melvrn Webb‘a

A he‘ NJLAD The plalntlffsj clalmed that Kelly, '::1.5{'”ab_n"E upperl}iii_>-7

?zmanager"'of NJTC had alded and abetted the unlawful harassment ff;*a"

vfcount 31x of the complalnt sets‘forth-ﬁudson s-allegatlons.jfﬁjf?ﬁ
‘flétae.uclarms that ‘he has"been theuntlctlntvof and .mltness toA élt_ﬁtﬁp
bt and fic .féfd‘ dlscrlmlnatron;iAfharassment d;fnd;{fffi%
:Qiretallatron dagalnst rAfrlean;nmerlcans.-.Hudson- alleges that heidﬁilﬁ

.:3fwas”subjected to a hostlle work env1ronment dlsparate treatment_fpfﬁ-[

that Kelly eummoned .hlmlbto Boher ssif;i;g'”
.and Kelly was‘present that day when;;;;?f~:

'::;Boher suspended hlm Hudson clalms that someone told hlm that addiﬁf

e captai ositive for marijuana hat s was mot

a blaoh -deteotlve teeted -po51tlvebifori;}ih};?if

‘_; amphetamlnehwhlch 1s common 1n appetlte suppressants and he getsl;@ffo

ff?z_;~(Webb) alleges that when Kelly was a patrolman, he confronted a e

fﬂ?B_fgroup of Afrlcan—Amerlcan' youths .and _called them_fraclally
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:fl }derogatory names Webb alleges that Kelly S."raClSt conduct" was, fn

;ff?_ :covered up by Internal Affalrs He clalms that "Kelly went on to
5:ﬁf3df"be promoted and to part1¢1pate w1th Bober 1n dlscrlmlnatory,

:ffhé_f;haraSSLng and retallatory conduct at the hlghest levels_-of

inSlffcommand':at‘NJTC

' dlrectly

q:dlscrlmlnatlon. In Qour.fv1ew,

interest

; flnal de0151on ln thls case .gg;?;f’”

'ff'Accordlngly, we reverse' the NJTPD s flnal dec151oni and

;fxémand

for purposes of renderlng the department s ;

iﬁﬂ?OZfdeciSion 1nvthls;matter.ffi;ff'v:' L
fQZLffj'f: Reversed and remanded for further proceedlngs 1n conformlty.

5?22 Vfw1th thlS 0p1nlon We do not retaln jurlsdlctlon
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We ate conv1nced that Keliy svantolveﬁent‘tn:thetiawsultt;dgsi
fd};ralses setloos“concerns as tO'hlS ablllty to‘rendet an nnhlaseddhf'
hgfaecisionAflnﬁ thtsﬁ casedbiAlthough .Hudson s: allegataons_ddostnot.d;{;f"
kliﬁpllcate. Kelly the de0151on‘ tot.terﬁinate? hlé:ff;;tx
’htjemployment. Hudson clalms that he wasiterﬁlnated on the ba51s.off?ef;;fr‘
.:hfhlshrace inrvioiatlonﬁof the ﬁJth‘ and all of the plalntlffs tn iftt'-
:the‘lawsult allege‘that Kelly alded and abetted unlawful rac1alf};ﬁii

§ ::Kelly had.‘a sufflclent. petsonaldnﬁjtat

n_the 1awsu1t to requlre that he step a51de and not.;f:*f7

“he matter to the Executlve Dlrector of the NJTC and‘ ;Y&g

_hat he de51gnate another person:to act asAActlng Chlef:éfﬂ;_f/



